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Novemb
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ment of Hea
alth and Hu
uman Services FOIA O
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Departm
Freedom
m of Inform
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Mary E. Switzer Bu
uilding, Roo
om 2221
330 C Sttreet, S.W.
Washing
gton, D.C. 20201
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F
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Via fax to:
t 202-690-8320
Re:
R

Freed
dom of Info
ormation Act
A (FOIA) R
Request

Dear FO
OIA Officer::
Pursuan
nt to the fed
deral Freedo
om of Inforrmation Actt, 5 U.S.C. § 552 et seq.,, I request o
on
behalf of American
ns for Limited Governm
ment (ALG
G) copies of the federall records
describeed below. These
T
records pertain to
t requests for waiverrs of the ann
nual limits
requirem
ments of Pu
ublic Health
h Service Acct section 22711.
Please provide
p
cop
pies of recorrds that exisst in the folllowing cateegories:
C
of alll waiver req
quests subm
mitted as peer the proceess created by OCIIO Sub1. Copies
Regulatory
R
Guidance
G
(O
OCIIO 2010
0 - 1): Proceess for Obtaaining Waiv
vers of the
Annual
A
Lim
mits Requireements of PH
HS Act Secction 2711, S
September 3, 2010
(h
http://www.hhs.gov/
/ociio/regu
ulations/paatient/ociio
o_20101_
_20100903_
_508.pdf).
2. List
L of waiveer requests under num
mber 1 abov
ve that havee been apprroved along
g
with
w the dattes they werre approved.
3. List
L of waiveer requests under num
mber 1 abov
ve that havee been deniied along w
with
th
he dates theey were den
nied and th
he reason(s)) given for tthe denial.
4. List
L of waiveer requests under num
mber 1 abov
ve that are sstill pendin
ng approvall.
Further Definition
n of Record
ds Sought
The term
m “record” should be construed
c
to
t mean any
y written, rrecorded, orr graphic
matter of
o any naturre whatsoev
ver, regard
dless of how
w recorded, and wheth
her original or
copy, including, bu
ut not limiteed to, the fo
ollowing: m
memorandaa, reports, ex
xpense reports,
books, manuals,
m
instructions, financial reeports, worrking paperrs, records, notes, letteers,
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notices, confirmations, telegrams, receipts, appraisals, pamphlets, magazines,
newspapers, prospectuses, interoffice and intra-office communications, electronic mail
(e-mail), contracts, cables, notations of any type of conversation, telephone calls,
meetings or other communications, bulletins, printed matter, computer printouts,
teletypes, invoices, transcripts, diaries, analyses, returns, summaries, minutes, bills,
accounts, estimates, projections, comparisons, messages, correspondence, press releases,
circulars, financial statements, reviews, opinions, offers, studies and investigations,
questionnaires and surveys, and work sheets (and all drafts, preliminary versions,
alterations, modifications, revisions, changes, and amendments of any of the foregoing,
as well as any attachments or appendices thereto), and graphic or oral records or
representations of any kind (including without limitation, photographs, charts, graphs,
voicemails, microfiche, microfilm, videotape, recordings and motion pictures), and
electronic and mechanical records or representations of any kind (including, without
limitation, tapes, cassettes, disks, computer server files, computer hard drive files, CDs,
DVDs, memory sticks, and recordings) and other written, printed, typed, or other
graphic or recorded matter of any kind of nature. A record bearing any notation not a
part of the original text is to be considered a separate record. A draft of a non-identical
copy is to be construed as a separate record.
The term “relating” and “regarding” with respect to any given subject, should be
construed to mean anything that constitutes, contains, embodies, reflects, identifies,
states, refers to, deals with or is in any manner whatsoever pertinent to that subject.
The inclusion and description of particular records in this request should not be
construed to eliminate other records that are not described in particular detail if they
should exist in another format.
Procedure Regarding Records Exempt from Disclosure
Given the nature of the records requested I anticipate that the vast majority of any
responsive records will be of the type required to be released under FOIA. However, in
the event that records exist that FOIA does not require to be released I request that they
be released regardless unless the failure to release such records can be justified based
upon sound reasoning related to one of the statutory exemptions or exceptions in FOIA
and there is a patently manifest danger of significant harm that would occur from
release of such records, e.g., danger to health or safety of an individual.
Further, the Department should be reminded of the policy in favor of disclosure
mandated by President Barack Obama on January 26, 2009. President Obama
instructed the executive departments and agencies to operate with a presumption
towards disclosure. On this point the President stated as follows:
A democracy requires accountability, and accountability requires
transparency. As Justice Louis Brandeis wrote, “sun-light is said to be the
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best of disinfectants.” In our democracy, the Freedom of Information Act
(FOIA), which encourages accountability through transparency, is the
most prominent expression of a profound national commitment to
ensuring an open Government. At the heart of that commitment is the
idea that accountability is in the interest of the Government and the
citizenry alike.
The Freedom of Information Act should be administered with a clear
presumption: In the face of doubt, openness prevails. The Government
should not keep information confidential merely because public officials
might be embarrassed by disclosure, because errors and failures might be
revealed, or because of speculative or abstract fears. Nondisclosure should
never be based on an effort to protect the personal interests of
Government officials at the expense of those they are supposed to serve.
In responding to requests under the FOIA, executive branch agencies
(agencies) should act promptly and in a spirit of cooperation, recognizing
that such agencies are servants of the public. Freedom of Information Act,
Memorandum for the Heads of Executive Departments and Agencies, 74
Fed. Reg. 4683 (January 26, 2009.)
These instructions from the President were followed up by further instructions from
Attorney General Eric Holder on March 19, 2009. The Attorney General stated as
follows:
First, an agency should not withhold information simply because it may
do so legally. I strongly encourage agencies to make discretionary
disclosures of information. An agency should not withhold records
merely because it can demonstrate, as a technical matter, that the records
fall within the scope of a FOIA exemption.
Second, whenever an agency determines that it cannot make full
disclosure of a requested record, it must consider whether it can make
partial disclosure. Agencies should always be mindful that the FOIA
requires them to take reasonable steps to segregate and release nonexempt
information. Even if some parts of a record must be withheld, other parts
either may not be covered by a statutory exemption, or may be covered
only in a technical sense unrelated to the actual impact of disclosure. The
Freedom of Information Act (FOIA), Attorney General Memorandum for
Heads of Executive Departments and Agencies, March 19, 2009.
Based on this policy I believe that there will be no records sought that the Department
will withhold. However, in the event that records are withheld I request to be provided
with the following information:
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Reason each record is not being produced;
Type of record withheld;
Subject matter of record withheld; and
Date, author, and addressee, if applicable of the record.

Further, I request that the above information be indexed by individual record and
comply with Vaugh v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), by providing information
sufficient for a reasonable person to be able to ascertain whether the record sought is
actually exempt from disclosure.
Request for Waiver of Fees
The information sought by ALG in this FOIA request will be used to better the public’s
understanding of how the Department is spending the taxpayers’ money. As such the
public good that will occur in disclosing the information sought in and of itself weighs
strongly in favor of a fee waiver. Further, the information sought is “in the public
interest because it is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the commercial
interest of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii). ALG regularly publishes
information on the activities, structure, and operations of the federal government. This
information is distributed to a large number of diverse individuals across the entire
nation. The records sought are of the type which ALG regularly provides to the public
through its publications and website, www.getliberty.org. As such granting the request
to waive fees is in the public interest. Further, “Congress intended that the public
interest standard be liberally construed and that fees not be used as an obstacle to
disclosure of requested information.” (Emphasis added.) Eudey v. Central Intelligence
Agency, 478 F.Supp. 1175 (D.D.C. 1979). (Internal citations omitted.) The central focus of
the analysis in determining whether the fee waiver is in the public interest is whether
the public rather than the requestor is the primary beneficiary of the release of the
information. “The statute indicates that the issue to be considered by the agency is
whether furnishing the information will primarily benefit the public at large or whether
any benefit will inure primarily to the specific individual requesting the documents.”
Id. In the instant case the records sought will be used to further the public’s
understanding of the operations of the Department. The records sought will be
disseminated widely to parties interested in the workings of the government and as
such will not inure primarily to the benefit of the requestor. Therefore the request for
waiver of fees should be granted pursuant to 5 U.S.C. § 552(a)(4)(A)(iii).
In the event that a fee waiver is not granted, please inform me before taking any action
that would result in the incurrence of fees by ALG.
Conclusion
Pursuant to 5 U.S.C. § 552(a)(6)(A)(i) please provide the requested documents within 20
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days. If for some reeason all off the requessted docum
ments canno
ot be provid
ded within 20
days I reequest that documentss that are av
vailable witthin the 20 day time p
period be
provided first and that when the
t remainiing documeents subseq
quently beccome availaable
that they
y be provid
ded at that time.
t
I request that any records
r
discclosed purssuant to thiss request bee indexed, tto the exten
nt
feasible,, in such a way
w as to en
nable the reeader to reaadily ascerttain to whicch number
listed ab
bove the ressponsive reecords relatee. If reason
nably possib
ble I requesst that
responsiive records be provideed in electro
onic form o
on either un
nencrypted CDs or DV
VDs.
If you ha
ave any questions as to
t the mediu
um on whiich responssive recordss are to be
provided please co
ontact me in
n advance to
o sending tthe medium
m.
quest is den
nied in who
ole or part, I ask that y
you justify aall deletion
ns by referen
nce
If my req
to speciffic exemptio
ons of the act.
a I will allso expect y
you to releaase all segreegable portiions
of otherw
wise exemp
pt material.. I, of course, reserve th
he right to appeal you
ur decision to
withhold
d any inforrmation or to
t deny a waiver
w
of feees.
Please seend the req
quested reco
ords to the following aaddress:
Nathan
N
Paul Mehrens
Counsel
C
Americans
A
for
f Limited Governmeent
9900 Main Street
S
Suite 303
Fairfax, VA 22031
If you ha
ave any questions regarding this FOIA requ
uest please contact Nathan Paul
Mehrenss at 703.383
3.0880.
I look fo
orward to your reply within
w
20 bu
usiness day
ys, as the staatute requires. In the
event th
hat processin
ng this requ
uest will take longer th
han 10 busiiness days I request th
hat
you imm
mediately provide
p
me with an ind
dividualizeed tracking number forr my requeest.
Thank you
y in adva
ance for you
ur assistancce.
ncerely,
Sin

Wiilliam Wilson
Preesident

